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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47454-2019

)

Plaintiff-Respondent,

)

V.

)

Ada County Case No.

)

CR—FE-2010-3409

)

RAMO RUZNIC,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

183$
Has Ruznic

failed to establish that the district court erred

by denying

his

Rule 35 motion

for correction 0f an illegal sentence?

Ruznic Has Failed T0 Show Error In The
Correction

Ruznic pled guilty

to felony

DUI

District Court’s Denial

Of An

and,

Illegal

Of His Rule

35 Motion For

Sentence

on February

14,

201

1,

the district court

imposed a

uniﬁed sentence of 10 years, with two years ﬁxed, suspended the sentence, and placed Ruznic 0n
supervised probation for 10 years.

(47076

R., pp. 170-76.)

Ruznic

later violated his

probation

by committing

the

new crime of sexual

Violation disposition hearing, held

(47076 R., pp. 189-90, 208.) At the probation

battery.

on December

4,

2018, the state recommended that the

court revoke Ruznic’s probation and execute the underlying sentence.

—

p. 15, L. 8.)

(12/4/18 TL, p. 14, L. 23

Ruznic’s counsel stipulated t0 the revocation 0f probation, but

35 motion for a reduction of sentence. (12/4/18

Tr., p. 22, Ls. 20-25.)

district

The

made an

oral

district court

Rule

revoked

Ruznic’s probation, executed his underlying sentence, and denied his Rule 35 motion for a
reduction of sentence. (47076 R., pp. 21 1-13; 12/4/18 Tr., p. 24, Ls. 15-21; p. 25, Ls. 8-10.) In

its

order revoking probation, the district court wrote that Ruznic’s sentence

according to

its

original terms”

and

that

was “executed

Ruznic was committed “to the custody 0f the State of

Idaho Board of Correction for an aggregate term of ten (10) years, the ﬁrst two (2) years 0f

Which

are

FIXED”; however,

INDETERMINATE.”

it

“incorrectly recited” that the “remaining three (3) years

(47076 R.,

p.

21

47454

1;

R.,

p.

are

20 (parenthetical notations and

capitalization original).)

On

February

4,

of sentence, Which the

2019, Ruznic ﬁled an untimely successive Rule 35 motion for reduction
district court denied.

and the Idaho Court 0f Appeals afﬁrmed the

(47076 R., pp. 219-21, 244-47.) Ruznic appealed
district court’s

Rule 35 motion for reduction of sentence. State

No. 47076 (Idaho App., November

On

V.

order denying Ruznic’s successive

Ruznic, 2019 Unpublished Opinion, Docket

13, 2019).

July 15, 2019, Ruznic ﬁled a Rule 35(a) motion for correction of an illegal sentence,

arguing that his sentence was illegal “[d]ue to the district court’s reference t0 three years
indeterminate in

The

district court

its

order” revoking probation.

(Appellant’s brief, p. 5; 47076 R., pp. 266-67.)

denied Ruznic’s Rule 35(a) motion, concluding that “[t]he original judgment 0f

conviction from February 14, 2011 clearly states the aggregate sentence

was

ten (10) years, two

(2)

FIXED,

eight (8)

INDETERMINATE,”

that Ruznic’s

“10 year sentence

Defendant’s crime,” and that “any typographical error this court

revoking Mr. Ruznic’s probation and ordering the judgment in

a legal one for the

its

written order

this action into

execution has

in

(47454 R., pp. 20-39 (parenthetical

nothing t0 do with legality 0f the defendant’s sentence.”

Ruznic ﬁled a notice of appeal timely from the

notations and capitalization original).)
court’s order denying his Rule 35(a)

made

is

motion for correction of an

illegal sentence.

district

(47454 R., pp.

40-43.)

“MindﬁJI of the

of Rule 35(a)” that foreclose his argument, Ruznic

restrictions

nevertheless asserts that the district court erred

0f an

illegal sentence,

by denying

Ruznic has failed

motion for correction of an

A
days.

motion

may be

to

show

its

is illegal

“[d]ue to the district

order” revoking probation.

(Appellant’s

error in the district court’s denial 0f his

Rule 35(a)

illegal sentence.

t0 correct a sentence

I.C.R. 35(b).

Rule 35(a) motion for correction

arguing as he did below that his sentence

court’s reference t0 three years indeterminate in

brief, pp. 4-5.)

his

A motion t0

imposed

in

an

illegal

“correct a sentence that

manner must be ﬁled within 120

is illegal

from the face of the record”

ﬁled “at any time.” I.C.R. 35(a). Because Ruznic’s motion was ﬁled well

day period had passed, the

district court

had jurisdiction only

t0

after the 120-

review the legality of the

sentence 0n “the face of the record.”

“[T]he interpretation of
illegal

‘illegal sentence’

from the face 0f the record,

i.e.,

under Rule 35

is

218 P.3d 1143, 1148 (2009).

in excess

limited t0 sentences that are

those sentences that do not involve signiﬁcant questions

of fact nor an evidentiary hearing t0 determine their
87,

is

illegality.”

State V. Clements, 148 Idaho 82,

A sentence is “illegal” within the meaning of Rule 35

of statutory limits 0r otherwise contrary t0 applicable law.

only

if

it

State V. Peterson, 148

Idaho 610, 613, 226 P.3d 552, 555 (Ct. App. 2010) (citing State

69 P.3d 153, 165

(Ct.

FIXED and

(47076 R., pp. 21
pp. 4-5.)

sentence

1,

arguing as he did below

is illegal,

revoking probation states the sentence

his sentence “should

is

the remaining three (3) years of Which are
(5) years total” “as the

267 (parenthetical notations and

was imposed

is

Nowhere

misplaced.

capitalization original); Appellant’s brief,

in the record does

appeal, Ruznic acknowledges that, at sentencing, the district court

(Appellant’s brief, p. 2.)

He

disposition hearing for his probation Violation, his counsel

sentence, as the court

is

aware,

is

it

state that a

ﬁve-year

was ever reduced.

On

imposed a uniﬁed sentence 0f

also

acknowledges

stated,

that, at the

“[Ruznic’s] underlying

the 2 plus 8” (12/4/18 Tr., p. 17, Ls. 11-16), and that the

subsequently revoked Ruznic’s probation, executed the underlying sentence, and

denied his oral Rule 35 motion to reduce his sentence (Appellant’s
Ls. 15-21; p. 25, Ls. 8-10).

‘actual oral

INDETERMINATE,”

commitment order shows.”

in this case, or that Ruznic’s 10-year sentence

10 years, with two years ﬁxed.

because the order

that,

“an aggregate term of ten (10) years, the ﬁrst two (2)

be n0 more than ﬁve

Ruznic’s argument

district court

Alsanea, 138 Idaho 733, 745,

App. 2003)).

Ruznic claims his sentence

years of Which are

V.

pronouncement

words pronounced
commitment.”

in

brief, p. 2; 12/4/18 Tr., p. 24,

“[T]he only legally cognizable sentence in a criminal case
in the presence

in the written order

144 Idaho 875, 878, 172 P.3d 1150, 1153

(Ct.

(quoting State V. Wallace, 116 Idaho 930, 932, 782 P.2d 53, 55 (Ct. App. 1989)).
here, there is a disparity

pronouncement

controls.

(citing State V. Watts, 131

between the court’s

Wheeler

the

of the defendant.’ The legal sentence consists 0f the

open court by the judge, not the words appearing

State V. Allen,

is

V. State,

oral

pronouncement and written

of

App. 2007)
Where, as

order, the oral

162 Idaho 357, 360, 396 P.3d 1239, 1242 (2017)

Idaho 782, 963 P.2d 1219 (Ct. App. 1998)). The

district court’s oral

pronouncement

at the disposition

hearing makes

it

clear that the court’s intention

Ruznic’s original sentence, Without modiﬁcation. (12/4/18
Thus, Ruznic’s legal sentence

is

was

t0 execute

T11, p. 24, Ls. 15-21; p. 25, Ls. 8-10.)

an aggregate term 0f 10 years, With two years ﬁxed and eight

years indeterminate.
In

its

February

order revoking probation, the district court wrote that “the judgment imposed 0n

14,

sentenced

2011

executed according

is

to the custody

ten (10) years, the ﬁrst

two

t0

original terms” and “the defendant

its

of the State of Idaho Board 0f Correction for an aggregate term 0f

(2)

years 0f which are

FIXED

goes

on

to

INDETERMINATE,”

state

that

was

this

“the

remaining three

clerical error in the district court’s written order

If an order

written expression

20

(Ct.

211 (emphasis

of [the

years

(3)

by

sentence]

the district court in

illegal sentence.

(Id.;

47454

are

its

R., p. 20.)

does not render Ruznic’s sentence

illegal.

0f commitment does not accurately represent the court’s oral sentence pronouncement

that constitutes the

18,

p.

Although the order revoking

plainly a clerical error, as noted

subsequent order denying Ruznic’s motion to correct an

The

(47076 R.,

....”

added, parenthetical notations and capitalization original).)
probation

is

judgment,

is

it is

manifestly proper to correct the error under Rule 36 so the

consistent with that judgment.

App. 1990)

(citing

m,

116 Idaho

State V. Luna, 118 Idaho 124, 126,

at

A

932, 782 P.2d at 55).

795 P.2d

clerical error in

typing a written judgment or order that directly conﬂicts With an orally pronounced sentence can

be corrected by the
1153. Ruznic

trial

court at any time under I.C.R. 36.

may yet ﬁle

m,

144 Idaho

878, 172 P.3d at

a Rule 36 motion for correction of a clerical error in the district court.

Ruznic’s uniﬁed sentence 0f 10 years, with two years ﬁxed,
guidelines, I.C. §

at

18-8005(6)(a), and Ruznic has not

contrary t0 applicable law.

Ruznic has therefore failed

shown
t0

falls

within the statutory

that the sentence is otherwise

show any

basis for reversal 0f the

district court’s

district court’s

order denying his Rule 35 motion for correction of an illegal sentence, and the
order denying the motion should be afﬁrmed.

Conclusion

The

state respectfully requests this

Court to afﬁrm the

district court’s

order denying

Ruznic’s Rule 35(a) motion for correction of an illegal sentence.

DATED this

5th day of March, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
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